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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 16 Cctober 1957, an Exami ner of the United
States Coast Guard at Seattle, Washington suspended Appellant's
seaman docunents for twelve nonths outright upon finding himguilty
of m sconduct. The specifications found proved allege that while
serving as an Qler on the USNS M SSI ON SAN GABRI EL under authority
of the docunent above described, Appellant |eft his watch w t hout
proper relief, failed to performhis duties on several occasions,
and failed to join the vessel. The alleged offenses occurred
during a period of tinme beginning on 11 August 1957 and endi ng on
25 August 1957.

The hearing was conducted in absentia on 16 Cctober 1957 and
the Examner's decision was not served on Appellant until 31
Decenber 1962.

FI NDI NGS OF FACT

On 18 August 1957 Appellant was in the service of the USNS
M SSI ON SAN GABRIEL in the capacity of oiler and acting under the
authority of his docunment while the vessel lay in the port of Naha,
Cki nawa. On that day Appellant failed to stand his watch which
started at 0400 and failed to join the vessel on its departure from
Naha, ki nawa at 0800.

OPI NI ON

Service of the sumons and charge was acconplished on 11
Oct ober 1957 in Seattle, Washington. The hearing was set for 15
Cct ober 1957 and conducted in absentia on 16 COctober 1957 when
Appel lant failed to appear on either date. The Exam ner found the
speci fications proved based on certified copies of Oficial Logbook
entries submtted in evidence by the Governnment. The deci sion was
mai l ed to Appellant's best known address by certified mail, but was




returned marked "unclainmed". On 31 Decenber 1962, approximately
five years followng the rendition of the Exam ner's decision,
Appel l ant was served with the decision in San Francisco and his
docunent was surrendered to Coast Guard officials. On appea
Appel l ant submitted a letter pleading for clenency.

Al t hough the Coast Guard has a duty to serve Appellant with
t he decision, Appellant has an affirmative obligation to advise the
Governnment of his whereabouts in order to assure the proper
delivery of the Exam ner's decision. Commandant's Appeal Decision
Nos. 1033, 1038 and 1263. |In the instant case the Exam ner sent
his decision to Appellant's best known address w thout success.
Appel l ant, although apprised of the proceedings against his
docunent, did not notify either the proper Coast Cuard officials or
t he Hearing Exam ner of a change in his address, nor did he | eave
a forwardi ng address. The long delay, therefore, in effectuating
service of the decision on Appellant was at |east partially due to
his own failure to advise the Governnent of his whereabouts and can
be stated to be the result of his own negligence. Conmmandant's
Appeal Decision No. 1038.

In his plea for clemency Appellant states that a death in his
famly necessitated his absence fromthe hearing in Seattle. It is
noted that Appellant was served with the charge on 11 Cctober 1957,
five days prior to the hearing. Service was acknow edged by
Appellant's signature on the back of the charge sheet. Si nce
Appel l ant, by his own adm ssion, knew of the death in his famly
prior to service of process, he should have, in order to avoid a
decision in his absence, infornmed the Investigating Oficer and
requested a change of venue or a postponenent of the hearing. The
record indicates that Appellant did neither.

It is noted that certain entries fromthe Oficial Logbook of
the USNS M SSI ON SAN GABRI EL, upon which the specifications are
based, are not in substantial conpliance with the requirenments of
Title 46, section 702 of the U S. Code. The entries, related to
t he specifications charging Appellant with leaving his watch on 11
August 1957 wi thout being properly relieved and failing to perform
his duties on 14, 15 and 16 August 1957, do not indicate that
Appel I ant, al though apparently on board, was furnished with a copy
of the entries and given an opportunity to answer them I n
addition to simlar omssions as above, the entry charging
Appellant with refusal to return to the ship and resunme his duties
on 24 August 1957 is signed only by the Master and not w tnessed by
anot her crew nenber as required by the statute. The entry stating
that Appellant failed to performhis duties on 25 August 1957, when
he returned on board for a few m nutes, was neither signed by the
Master nor another crew nenber. Since the above nentioned
specifications do not neet the requirenents of section 702, they
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are di sn ssed.

The only | ogbook entry which is adequate to nmake out a prinma
facie case is the entry which supports the allegations that
Appel lant failed to performhis duties on 18 August 1957 and fail ed
to join his vessel on the sane date. Al though there is no
i ndication that Appellant was infornmed of this entry, the excerpts
from the Shipping Articles which were introduced in evidence
confirmthe fact that Appellant failed to join. Therefore, he was
not on board on or after 18 August (except for the few m nutes on
25 August) to be apprised of this |ogbook entry. Under
ci rcunst ances where the seanman does not renmain on the vessel, it is
not necessary to furnish the seaman with a copy of the entry and to
give himan opportunity to answer it. These provisions apply only
if the offender is "still in the vessel" (46 U S. Code 702).
Consequently, the |ogbook entry substantially conplies with the
statute with respect to these two of fenses and the concl usi on that
they were proved is upheld.

ORDER

In view of the Governnent's failure to carry its burden of
proof in all but two specifications, the order of the Exam ner
dated at Seattle, Washington on 16 October 1957, is nodified to
provi de for a suspension of three nonths outright.

As so MODI FIED, the said order is AFFI RVED
E. J. ROLAND
Admiral, United States Coast @Quard
Commandant

Signed at Washington, D. C., this 26th day of June 1963.



